
 
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 
 
 
                                                                                    CASE NO: PFA/WE/257/98/SM 
 
 
In the complaint between: 
 
 
R F PAGE                                                                       Complainant 
 
and 

 
CAPE MUNICIPAL PENSION FUND                                      Respondent 
 
 
  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956 
  
 
 

 

Introduction: 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 30A (3) 

of the Pension Funds Act of 1956 (Athe Act@), concerning  alleged maladministration by the 

fund regarding the  Abuying back@ of pensionable service, and prejudice allegedly sustained 

by the complainant in relation thereto. 

 

The complainant is Mr R F Page, who is currently employed by the Cape Town City Council 

(the ACouncil@) and is a member of the defined contribution section of the  respondent.  The 

respondent is the Cape Municipal Pension Fund, a fund with a defined benefit and a 

defined contribution section, registered under the Act. 

 

No hearing was held in this matter and in determining the complaint I have relied on the  
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documentary evidence and submissions and on supplementary information obtained from 

telephone conversations conducted with the parties by my senior investigator, Sue Myrdal.  

Ms Myrdal has furnished me with a full report.   

 

Having completed my investigation I have determined the complaint as follows.  These 

are my reasons. 

 

The complaint 

 

The complainant was employed by the Council and was a member of the defined benefit 

fund from January 1974 until his resignation on 1 October 1987.  After three years of 

employment elsewhere, he rejoined the Council, and the defined benefit fund, in March 

1990.  In October 1998 he took up the option of transferring to the newly-created defined 

contribution section of the fund; his transfer value was thus based on his years of service 

since March 1990 and amounted to R143 884. 

 

When he resigned in 1987 the complainant had elected one of only  two options allowed by 

the rules for resigning members; that is, he had declined the option of taking a deferred 

pension in favour of the option of  withdrawing his cash benefit, being a return of his own  

contributions plus 4% interest for each year exceeding five years of service. 

 

The fund=s rule 6 bis. makes provision for buying back a period of contributory service, the 

Aprice@ therefor being, in terms of the rule: 

 
A(a) the amount which the fund ought to hold in respect of the period or part of a period to be 

recognised, as determined by an actuary, and 

(b) any expenses incurred by the fund in the exercise and performance of the powers, duties and functions 

conferred and imposed on it by this rule.@ 
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The amount  would therefore be at the least the employer=s as well as the member=s own 

contributions for that 

period, plus interest. 

 The complainant did 

not take advantage 

of this option, for the 

reason that he 

simply could not 

afford to do so.  

 

The complainant=s complaint appears to arise from the circumstances surrounding the 

transfer of certain members, including himself, to the new defined contribution section of 

the fund in 1998.  The complainant makes the following allegation: 

 
ADuring March of 1998 the fund went ahead and sold all its bonds and shares.  In so doing the fund 

was able to realise a handsome profit which was used to enrich those members who did not have 

broken service or were financially fortunate enough to buy back service in the past.@ 
 

The complainant=s initial letter to the respondent, dated 19 August 1998, provides a further 

indication of the reasoning behind his complaint: 

 
AWe have been informed of the pending changes to the fund as well as there being a surplus of funds 

for distribution once the new scheme has been approved.  The surplus funds that you are about to 

distribute amongst the members includes money that people like myself left in the fund when we 

resigned.  As I am once again employed by the council and also a member of the pension fund I feel 

that I am morally and constitutionally entitled to council=s contribution to my pension that I left behind 

in 1987.@ 
 

The complainant seeks an Aaward of compensation@ for his previous 13.5 years of 

pensionable service. 
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The response{tc \l1 "The response} 

 

The essence of the  response is contained in the following paragraph from the respondent=s 

erstwhile communications manager, Mr Greg Pullin, in his letter to the complainant dated 2 

September 1998: 

 
AWhile we would like to accommodate situations such as yourself, there are numerous people in 

council who have had broken service who have repaid the full amount, and we would now need to go 

back to them and refund them the portion that they overpaid in respect of the employer=s 

contributions.@   
 

This point is expanded upon by the respondent=s legal manager, Ms Liz Maggs, in a later 

submission to this office: 

 
AApart from the fact that defined benefit schemes are based on the principle of cross-subisdisation; to 

grant Mr Page=s request would necessitate a rule amendment, refunding members who had 

purchased back service, and thereby reducing the actuarial reserve values of current in-service 

members.  This would obviously prejudice existing members and therefore cannot be considered.@  
 

In response to the allegation that the fund had sold all its investments and Arealised a 

handsome profit@, Ms Maggs explains further that those members, including the 

complainant, who transferred to the defined contribution section in 1988, were able to 

transfer their full actuarial reserve values, thanks to strategic hedging of the fund=s 

investments during the option period (at a time when other funds lost millions of rands due 

to adverse market conditions).  She elaborates as follows:  

 
A Had there been no hedge in place, only 60% of the ARV would have been transferable. 

 

Some bonds were sold in order to meet the cashflow requirements of direct housing loans to 

members and the section 14 transfers.   

 

It should be noted that the fund has a market value portfolio, as opposed to book value.  Accordingly 
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the sale of shares and bonds does not lead to Aprofits@ as Mr Page has stated.  The valuation of the 

portfolio has already taken unrealised profits into account.@ 
 

There was initially no response to the assertion by the complainant that there was a surplus 

unfairly distributed  amongst members, but in reply to a request from my  

 

investigator, Ms Maggs furnished a copy of the statutory valuation of the fund as at 30 June 

1998.   She also furnished a copy of the memorandum of agreement entered into between 

participating employers and trade unions for the introduction of the defined contribution 

section.  I deal with the information contained in these documents more fully hereunder. 

 

Analysis of the complaint{tc \l1 "Analysis of the complaint} 

 

The respondent=s central argument is that if the complainant were to have his broken 

service bought back by the fund on his behalf then members who had themselves paid the 

full amount to buy back service would be discriminated against; if these members were 

refunded what they had paid, the money would have to come from in-service members, 

thereby reducing their actuarial reserve values.  This is a valid argument, especially since, 

as I show below, there were in fact no surplus funds available for the purpose of buying 

back members= service, or for refunding members who had bought back service (even 

supposing the application of any surplus for this purpose would be legitimate, which is an 

open question).   

 

It appears in fact that part of the surplus was utilised to enhance the transfer value of 

members moving to the defined contribution section of the fund.  In terms of  the 

memorandum of agreement between the participating employers and trade unions 

regarding the introduction of the defined contribution section, the amount to be transferred  

for each member would be: 

 
(a) the actuarial reserve...plus 

(b) increases financed from the market value surplus attributable to transferring members 
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The Amarket value surplus attributable to transferring members@ was  to be calculated using 

the following steps: 

 

 

C Market value of assets less actuarial liabilities at 1 July 1998 
C Apportioned between employee members and pensioners in relation to their respective 

liabilities 

C The surplus apportioned to employee members will be reduced by the cost of the early 

retirement improvements (improvements in these benefits applicable to all members) 

C The balance of the surplus will be apportioned between employee members transferring to 

defined contribution and those remaining on defined benefits in relation to their respective 

liabilities. 

 

This agreed and apparently fair basis for the utilisation of the surplus was executed on the  

introduction of the defined contribution section, with a total amount of enhancements to 

transferring members being paid of some R23 million, as is evident from the valuation 

report.  This report indicated the position immediately prior to the transfer of certain 

members to the defined contribution section (30.06.98), as well as immediately after the 

transfer (1.07.98).   

 

The valuation contains an analysis of the surplus that is instructive in answering, at least 

partly, the questions raised by the complainant, viz. where did the surplus come from, and  

to whom has it been distributed, or in what manner was it utilised, at the time of the 

introduction of the defined contribution section? 

 

The surplus increased from R9,7 million as at the previous valuation date, being 

30.06.1995, to R129,1 million as at 30.06.1998.   This rendered the fund 103,8% funded.  

Thereafter an amount of R23 million was used to enhance the benefits of the members 

moving to the defined contribution section, leaving the fund with a surplus of R106,1 million, 

and  a funding level of 103,1%.  The following table indicates the position after the transfer 
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of members to the defined contribution section and provides a breakdown of the main items 

accounting for the increase in the surplus since 1995: 

 

 
Item     Increase in   Decrease in 

surplus    surplus 

R=m    R=m 

 

(a) Previous valuation surplus   9,7 

(b) Interest on surplus    4,9 

(c) Investment returns            268,0 

(d) Over contributions            187,3 

(e) Salary increases lower than  

assumed               12,0 

(f) Benefit improvements                               185,7 

(g) Valuation basis change                         149,6 

(h) Defined contribution members                          23,0 

(i) Miscellaneous items                           17,5 

                                                              ___________________________________________ 

       481,9                     375,8 

Less decrease in surplus         375,8 

         __________ 

Surplus as at 01.07.98            106,1 

         __________     
 

From the aforegoing it will be noted that the surplus at the earlier valuation was small.  It 

does not appear that its growth since that date was in any large measure due to withdrawal 

 benefit Aprofits@; as the valuator points out, the main reasons for the increase were the fact 

 that the investment return earned on the assets (average 16.7% p.a.) exceeded that 

assumed in the valuation basis (14,5%), and that the council contributed at a significantly 

higher rate than that required over the inter-valuation period. 

 

The two main factors decreasing the surplus were the change in the valuation assumption 
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used for the liabilities and certain benefit improvements.  The changes in the valuation 

assumptions were to reduce the assumed investment return (to take account of new tax  

rules), to assume a more even pattern of early retirements (a minimal adjustment) and to 

adopt gender-free assumptions on salary increases, early retirement, mortality and 

resignation, in the interests of equity.  These legitimate changes in the valuation 

assumptions had the effect of increasing the value of the liabilities, thus reducing the 

surplus.  The benefit improvements consisted of the introduction of improved early 

retirement benefits (a reduction in the early retirement reduction factor),  a guaranteed 

annual 13th pension and pensioner increases.  This is an appropriate use of the surplus. 

 

From the aforegoing analysis, it does not appear to me that there are grounds for the 

complainant=s intimation that the surplus  was distributed on an inequitable basis. The 

complainant has failed to demonstrate that any other members were Aenriched@  unfairly  as 

compared to him. 

 

There is still a remaining surplus of R106,1 million, with a funding level of 103,1%, after all 

liabilities to both the defined benefit section and the defined contribution section are 

accounted for.   A funding level of 103,1% is not regarded as high; in fact  the valuator has 

in the report required  the council to contribute to the defined benefit section at a higher 

level than previously until the funding level for this section reaches  110%, this being in the 

valuator=s opinion a more financially sound level. It would not therefore be prudent for the 

fund to use any of this surplus for such purposes as buying back service on behalf of 

members. 

 

The complainant is unable to provide any proof of his assertion that  the fund had Asold off@ 

its investments and realised profits; he merely mentioned telephonically to my investigator 

that he had Aheard@ that this was done.  I am satisfied with the fund=s explanation that 

investments were in fact hedged for the purpose of guaranteeing the transfer values in 

respect of those members transferring to the defined contribution fund.   
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There are therefore no grounds for any compensation to be paid to the complainant. 

 

Inasmuch as the complainant=s complaint relates also to the fact that he apparently feels 

his resignation benefit in 1987 was unfair in that he had to Aleave behind@ the employer=s 

contribution, or that the benefits of taking the deferred pension option were not fully 

explained to him, or that the purchase price of buying back his pensionable service when 

he returned to the council=s employ was unreasonable or out of reach of the average 

salaried employee, these allegations relate to events of 1987 and 1990.  Section 30I of the 

Pension Funds Act is relevant: 

 
(1) The Adjudicator shall not investigate a complaint if the act or omission to which it relates 

occurred more than three years before the date on which the complaint is received by him or 

her in writing. 

 

(1) If the complainant was unaware of the occurrence of the act or omission contemplated in sub-section 

(1), the period of three years shall commence on the date on which the complainant became aware or 

ought reasonably to have become aware of such occurrence, whichever occurs first. 

 

(2) The Adjudicator may on good cause shown or of his or her own motion:- 

 

(a) either before or after expiry of any period prescribed by this Chapter, extend such period; 

 

(b) condone non-compliance with any time limit prescribed by this Chapter. 
 

The acts or omissions in question occurred more than three years before the complaint was 

received by this office and the complainant was aware of the acts or omissions at the time 

of their occurrence.  Furthermore I am satisfied that there is not good cause to condone 

non-compliance with the time limits.  These aspects of the complaint occurred at least nine 

years ago and no endeavour was made by the complainant to raise these concerns at the 

time.  Even if I were to condone the lateness, it is improbable that he would succeed in his 

claim: he made a conscious choice at the time to resign and to decline the deferred 

pension, and the buy back rule is in line with similar rules in other funds, based on the 
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principle of affording members the opportunity to Areplace@ missing years of service, which 

is reasonably at their own cost. 

The respondent=s Ms Liz Maggs has proposed that it may be in the interests of the 

complainant to consider supplementing his retirement savings to make up for his break in 

service by making additional voluntary contributions to the defined contribution fund of 

which he is now a member.  This seems a useful suggestion. 

 

For the aforegoing reasons, the complaint is dismissed.   

 

 

 

DATED at CAPE TOWN on         SEPTEMBER 1999 

 

 

____________________________ 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 
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